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February 22, 2021
Zoning Hearing Examiner
c/o Kasandra Maynes
805 Central Ave., Suite 110
Cincinnati, OH 45202

Re:

1009-1015 Delta Avenue, 3152 Linwood Application to the Zoning Hearing Examiner

Dear Zoning Hearing Examiner,
This letter is written on behalf of applicants and owners, L&D Real Estate Holdings, LLC, L&D
Real Estate Properties, LLC, Linwood Real Estate Holdings, LLC, and R2 Partnership (hereinafter
“Applicants”)1.
I.

Existing Conditions and Zoning
The Subject Property is located in the Commercial Neighborhood-Pedestrian “CN-P” District

with a Hillside “HS” District Overlay, just north of Mt Lookout Square. 2 The parcels at issue in this
application (hereinafter “Subject Property”) that are part of the multi-family development “Subject
Property” are as follows:
PARCEL ID

ADDRESS

OWNER

ACRES

044-0003-0003-00

1009 Delta Ave.

L&D Real Estate Holdings, LLC

0.1440

044-0003-0061-00

1011 Delta Ave.

L&D Real Estate Properties, LLC

0.1260

044-0003-0062-00

1013 Delta Ave.

L&D Real Estate Holdings, LLC

0.1360

044-0003-0063-00

1015 Delta Ave.

R2 Partnership

0.1630

1

See Auditor Reports, Exhibit 12. At the time of the previous application, the owner of parcel -0063 was Center for
Change on Delta, LLC. Also, 3152 Linwood is included for purposes of retaining wall encroachment only.
2
Exhibits 1a: Location /CAGIS Zoning; Exhibit 1b: Site Survey.

Maps of the Subject Property are attached as Exhibit 1. Please note that Exhibit 1 also includes
the Linwood property to the rear, which is not part of this application. The fifth parcel will accommodate
a slight encroachment of the retaining wall that was approved by the ZHE and ZBA in 2020. The Subject
Property currently includes four parcels, and four structures (1 per parcel) that were originally built as
single-family homes; today, all four structures are rental units. Two (2) structures are used as offices, and
two (2) structures are residential. The Subject Property’s topography immediately rises approximately 10
feet +/- above the Delta Avenue right of way to the 2-1/2 story structures, whose first floor is another 30
inches +/- above grade.3 Other than the front-yard, there is very little vegetation on the site, as all of the
rear yards have been paved and interconnected to maximize off-street vehicular parking and access. 4
The Subject Property is located in the Commercial Neighborhood-Pedestrian “CN-P” District
with a Hillside “HS” District Overlay, just north of Mt Lookout Square, and is also located within the
“UD” Design Overlay District. This is a unique site in that it includes three zoning schemes which are
sometimes competing. The underlying CN-P requires buildings to be directly on the street, with zero-foot
front setbacks. The Hillside overlay requires buildings to be set back and averaged. The UD District
requires near-zero setbacks, but also emphasizes interest in design and building façade articulation, with
incorporation into the adjacent business district. And all of this must be complied with on a site where
four nonconforming, detached, residential homes sit atop a plateau, and meet none of the goals of any of
the applicable zoning districts/overlays.
The current properties are not the “ideal” condition, style, or site layout for buildings within the
Mt. Lookout Square area. They are in moderately poor condition. 1009 Delta includes an aesthetically
and functionally obsolete garage/curb cut at the southeast side of the Subject Property. The street-level
ambience along this stretch is not desirable, as it is comprised of steps and some minor hillside slopes.
Despite being part of the UD District of Mt. Lookout Square, these properties are distinctly different in
site design and orientation than the neighboring, street level buildings. In order to comply with CN-P
zoning or UD Design District zoning, the character of the site must be completely transformed.

3
4

Exhibit 1 – CAGIS Topography Map.
Exhibit 1 – CAGIS Aerial Map.

II.

Proposed Development & Project History
The Applicant is proposed a multi-family residential development that is modified from the

Applicant’s previous application. The Applicant is also requesting a demolition within the UD District,
on the basis of the use variance requirements, as directed by the ZBA in its December 7, 2020 decision.
A. 2019 Proposal and Modifications
The Applicant met with the Mt. Lookout Community Council on several occasions and obtained
feedback on the project. The timeline for feedback is as follows:
o
o
o
o

07/16/19 = Mt Lookout CC Special Meeting
09/17/19 = Mt Lookout Focus Group Mtg = R2 presented project
10/03/19 = Advisory notes by community
10/28/19 = Mt Lookout Focus Group Mtg = R2 presented changes /responses to
comments.

Based on those meetings, the Applicant modified its plan. On the original plan, the front (5)
townhouses along Delta Avenue were proposed to be constructed on a single plane (same finished floor
elevation), which could have resulted in a wall approximately 6ft high on the south side of the project,
adjacent to UDF. To accommodate the neighborhood’s request, Applicant lowered the proposed finished
floor so that the private courtyards could have direct access to Delta Avenue. Applicant stepped each
townhouse unit along Delta Avenue so that all share the same short landscape wall, allowing interaction
between the private patios and the public sidewalk. Applicant added a ‘green’ wall on the south wall,
visible from Mt. Lookout Square. The original plan only contained approximately 50 parking spaces in
the (2) levels of off-street parking, which exceeded the required parking per the zoning code. Applicant
pushed the rear wall back towards the rear of the Subject Property to add additional spaces for guest
parking.
B. February, 2020 Submittal
After making those modifications based on 2019 feedback, Applicant submitted its plan to the
ZHE in February, 2020. These prior versions of the proposed development on this property were
submitted to the Zoning Hearing Examiner (“ZHE”) under case nos. ZH20200030 and ZH20200031.
This submittal included the UD design overlay demolition and approval, HS Overlay variances for cut/fill
and retaining wall up to 14.5 feet, a height variance ranging from 11’ to 17’, variances/special exceptions
to allow for the front façade building articulation/recesses, special exception for the rear buffer yard
width, and a rear yard setback.

C. May, 2020 Modifications
Based on City staff feedback, the Applicant submitted a modified plan in May, 2020 which
adjusted the overall design and the relief requested. Applicant continued to need the UD demolition and
UD New Construction approval. The HS variances were adjusted to reduce the retaining wall to max
height of 13 feet. The rear yard variance was eliminated. The height of the building was reduced, and the
need for a height variance eliminated. The Applicant retained the variances/special exceptions needed to
create articulation and design interest along the front façade, as well as the rear buffer yard reduction to
allow for vehicular circulation onto 3152 Linwood. The Applicant added additional awnings along the
front façade as requested by staff. Upon the submission of the additional modifications, Applicant
secured a staff report that recommended approval, with the exception of the demolition issue.
D. ZHE May, 2020 Review and Decision dated July 22, 2020
As part of that request before the ZHE in May, 2020, the Applicant requested UD District
Demolition of the four single-family structures. The ZHE denied the demolition request, finding that he
lacked authority under the Cincinnati Zoning Code (“CZC”) provision as written. The ZHE decision is
attached as Exhibit 4, and the decision concerning the demolition is found on page 9. The ZHE further
denied the proposed UD Design, finding that the scale was not consistent with the District. 5 The ZHE
approved all other aspects of the request.
E. ZBA Review of Appeal from ZHE Decision, December 7, 2020.
The Zoning Board of Appeals (“ZBA”) then heard an appeal of the same under case no. Z-40532020, and remanded the matter to the ZHE for review of the UD demolition as a use variance. 6 The
December 7, 2020 ZBA decision (“ZBA Decision”) is attached as Exhibit 5, and the determination
regarding the demolition is found on page 8. On appeal, the ZBA upheld the ZHE’s determination with
respect to the UD Design approval; likewise finding it should be denied on the basis of, “the bulk,
massing, and scale of the proposed development” not being consistent with the UD District.7
The ZBA approved all other aspects of the project, by way of affirmance of the ZHE’s approval,
or reversal of the ZHE’s denial, as follows: (1) a variance request from front yard setback requirements;
(2) Hillside (“HS”) District permission for the front yard setback; (3) HS District cut and fill; (4) HS
District retaining wall height; (5) a special exception to allow 5 recesses of 60 square feet each on the
front façade of the building along the townhouses totaling 300 s.f., rather than the maximum 170 s.f. of
5

Exhibit 4, ZHE Decision.
Exhibit 5, ZBA Decision pg. 8, “The Board finds that a use variance as described in Cincinnati Municipal Code §
1445-16 may be considered when the ZHE determines that the standards of the Urban Design Overlay District
cannot be met.”
7
Exhibit 5, ZBA Decision, pg. 7.
6

recesses; and (6) a special exception to reduce a portion of the 10 foot buffer yard requirement where the
project abuts an RM Zoning District.
F. Subsequent Communications with MLCC, December, 2020 to Present, and pending
Administrative Appeal.
Applicants also attempted to meet with and discuss subsequent changes with the MLCC, as will
be further summarized during the hearing. Please also note that the Applicant appealed the ZBA’s denial
of the UD District Design to the Court of Common Pleas as an O.R.C. Chapter 2506 appeal, as such
appeal must be made within 30 days of the date of the ZBA’s decision, or appeal right to such final,
appealable order is forever lost. However, Applicant intends to request that the Court postpone further
review of the appeal during the pendency of this application, as it is the Applicant’s goal to make an effort
to reach a solution that is amenable to the City’s decision-making bodies without proceeding with its
administrative appeal.
G. Modifications from Plan as Reviewed by ZHE in May, 2020 and Current Proposal
The Applicant’s proposal as it appeared before the Zoning Hearing Examiner in May, 2020 proposed
the following: (1) five attached townhomes to be built along the Delta Avenue right of way; (2) Off-street
structured parking on two levels behind the at-grade townhomes with 54 spaces, yielding a parking ratio
of 1.5 spaces per unit; and (3) three floors of additional multi-family residential units above the parking
garage for a total of 36 units.
The Applicant’s current application to the Zoning Hearing Examiner proposes the following: (1) five
attached townhomes to be built along the Delta Avenue right of way, with the only modification being a
slight rotation of the units; (2) Off-street structured parking on one level behind the at-grade townhomes
with 38 spaces, yielding a parking ratio of 1.41; and (3) two floors of additional multi-family residential
units above the parking garage, with interior reduced ceiling height from the prior proposal, for a total of
37 units.

An additional scale comparison is found on Exhibit 2, page 4. These changes modify the overall scale
of the project by reducing height, bulk, and massing. Please note that Applicant’s previous May, 2020
proposal and its current proposal meet the height requirements of the HS building envelope. In addition to
the reduction in scale, several modifications have been made to the façade design.
Additionally, the Applicant’s current application to the Zoning Hearing Examiner proposes the
following design modifications:

Previous Design

Current Design, see Also Exhibit 2.
Apartment building above garage reduced to two stories from three, greatly reduced building
height.
Number of residential units on property reduced from 36 to 27.
Garage size reduced to one story from two stories – now only one vehicular garage access
point.
Height of retaining wall at the north-east corner of property and along access drive lowered
by 2.5’ to 5’ due to revised garage design.
Elevation facing Delta Avenue is shorter, building no longer spans across access drive.
Exterior architecture takes a more historic approach and makes references to the 1920’s
buildings on the square.

Pitched roofs have been incorporated to both the townhomes and flats above the garage
New dormers added for living rooms at top floor of flats, with a reference to a historic
building on the Square – variation of a theme.
Fenestration follows a more traditional punched opening pattern.
Masonry cladding is used in a more traditional way – punched openings, with some cast stone
and glazed brick accents.
Composite siding is used in a more traditional manner, with board and batten application.
The angle of the townhome units is strengthened to align with the edge of the property – per
historic Mt Lookout pattern.
Window configurations are more traditional, with some divided lights on some of the upper
sashes.
III.

Requested Relief
The applicant’s current proposal requires the following relief items as found in the City Staff
Adjudication Letters under Exhibit 6:
1. CZC Sec. 1437 UD District New Construction Design: Urban Design review as per
Section 1437 for the proposed new building;
2. USE VARIANCE, CZC Sec. 1445-16 from requirements of CZC CZC Sec. 143709(b)(2) and CZC Sec. 1437-09(i); Demo Requirements: CZC Sec. Consistent with the
ZBA’s directive, the Applicant hereby requests a use variance from the demolition
provisions of CZC Sec. 1437-09(b)(2) and CZC Sec. 1437-09(i);
3. SPECIAL EXCEPTION, CZC Sec. 1409-19, front building recesses in CN-P:
Similarly, Applicant proposes recesses along the front façade to meet UD District goals.
CN-P may have some recesses as-of-right based on a particular measurement. The
requested recesses are slightly larger than what is permitted. Therefore, Applicant is
requesting a Special Exception per CZC Sec. 1409-19 which allows recesses along front
façade above the amount permitted by code. Section 1409-19 special exception from the
square footage requirement for the space created by the portion of the façade not at the
zero-setback line. The recessed areas are approximately 15’ x 10’ = 150 SF plus a 20 SF
planter area for a total of approximately 170 SF per unit for a total of 850 SF of recessed
area. Frontage allows 170 SF. A special exception of 680 SF or 136 SF per unit;
4. VARIANCE, CZC Sec. 1409-09 & -017, building off 0’ front setback in CN-P: The
CN-P District requires a façade to be at 0’ front setbacks. Because this building has
articulation and variation to meet the goals of the UD District, the building is not at the 0’
line along the entire front of the façade. Therefore, Applicant needs variances from:
Section 1409-09 – (front setback variance of approximately 0.58’ feet to the front
façade); and Section 1409-17 (variance to not have the entire façade of the building at the
setback line for the areas that are 0.58’ from the right of way and the recessed areas);
5. VARIANCE CZC Sec. 1423-12-A, Buffer yard reduction against RM: Section 142313-A bufferyard width variance to waive the 10’ bufferyard requirement in the rear;
6. VARIANCE CZC Sec. 1433-19(G) HS District cut/fill: Section 1433-19 part Gvariance from the cut/fill limit of 8’ to allow an approximately 20’ of cumulative cut/fill

for the basement/garage level that cuts from the existing grade at the nw corner of the
driveway of approximately 622 ASL down to the footer below the garage at
approximately 606 ASL (16’ cut) plus an approximately 4’ fill at the west end of the
garage (filling from existing grade of approximately 608 ASL to the grade of the garage
of 612 ASL) = a total of 20’ cut/fill and a variance of 12’ is required. Please note,
application is currently disputing this calculation with staff and believes it to be less than
what is stated here as quoted from the Adjudication letter, Ex. 6. This request may be
subject to change pending the outcome of discussions with City Staff;and
7. VARIANCE CZC Sec. 1433-19(D) Retaining wall height: Section 1433-19 part D –
variance of 3’ for a retaining wall that is greater than 8’ in height- to allow a retaining
wall of approximately 11’ in height at the rear nw corner area;
Items 4, 5, 6, and 7 are requested that are identical to, or reductions to – what has already been
approved for this Subject Property under ZBA Decision dated December 7, 2020, attached as Exhibit 5.
The prior Zoning Hearing Examiner Decision that was the subject of the appeal is attached as Exhibit 4.
Therefore, applicant will refer to its justification under which these requests were previously granted,
where appropriate.
IV. Justification for Requested Relief
A. Request # 1 - UD Design Approval - CZC § 1437-09(h) New Construction
The Subject Property is in a “UD” Urban Design District. Specifically, it is within the Mt.
Lookout Urban Design District (a.k.a. “UD #12”).8 As the proposed development of the Subject Property
involves both (1) the demolition of the four existing houses; and (2) new construction, the application is
subject to review by the Zoning Hearing Examiner. 9
In order to secure new construction and demolition within UD # 12, the proposal must comply
with CZC Sec. 1437-09, “Development Standards in UD Overlay Districts,” to the extent they are
applicable to the project. Exhibit 10 provides the complete set of UD Development Standards and
addresses them by section. As shown on Exhibit 10, the vast majority of standards simply do not apply to
the proposal. Some standards do apply, such as those related to signage or mechanical equipment, and the
explanation for compliance is provided in the Exhibit 10 table. The three more significant standards
applicable to the proposal are found in CZC Sec. 1437-09(h) related to New Construction (Standards N1
and N2), and CZC Sec. 1437-09(i) related to Demolition (Standard D1). The proposed work complies
with those respective provisions as follows:

8
9

CZC Sec. 1437-09.
CZC Sec. 1437-07(b)(1) and (2).

i.

Compatibility
The first standard in CZC § 1437-09(h) related to new construction, Standard N1, reads as

follows:
N1. New buildings shall be compatible with their surroundings. Architectural style, bulk, shape,
massing, scale and form of new buildings and the space between and around buildings shall be
consistent with the area, and should be in harmony with neighboring buildings.
• New buildings shall respond to the pattern of window placement in the district. The designs of
new buildings shall avoid long unrelieved expanses of wall along the street by maintaining the
rhythm of windows and structural bays in the district. The preferred pattern of ground floor
windows is open show windows, with inset or recessed entryways; and landscaping, lighting and
other amenities equivalent to those existing in the district.
• Buildings shall de-emphasize secondary rear or side door entrances to commercial space, unless
the entrances are associated with public parking areas.

Even though Mt Lookout Square’s history dates back to the late 1800’s, there appears to be no
predominant architectural style in Mt Lookout Square. Instead, the buildings and their architectural styles
seem to reflect the era in which the building (or its renovation) was completed, as noted by the examples
and table provided in Exhibit 7. Please also note that the ZBA found in its December 7, 202 decision,
“…the Mt. Lookout Square Urban Design Overlay District does not readily appear to have a common
architectural style…”10 The roof style is a mix of flat and gabled roofs, to match the styles within the
District as summarized on Exhibit 11. A ‘soft-modern’ architecture is proposed for the Subject Property.
This style will be compatible in style with the District, which currently presents a large variety of
architectural styles. A full materials list is found on Exhibit 2c, page 3. As explained above, additional
architectural features have been added to the design to relate it back to the existing district.
Additionally, the window placement conforms with the UD standards in that there is no large
expanse of blank wall space. Exhibit 2 provides various plans and elevations which show that the front
façade will include recessed areas, rather than one solid wall along the street, front porches, and large
windows. The landscaping provided along the street level, as shown in Exhibit 2 provides a series of
streetscape-scale plantings that are consistent with the District generally. Additionally, while the final
bullet point of Standard N1 applies only to commercial development, it is worth noting that any side or
10

Exhibit 5, ZBA Decision, pg. 7.

rear ingress to the building is only associated with the structured parking; the primary entrance to the
building is in the front, along the street. This front-facing orientation of the structure is expounded upon
by the addition of the front patios at street level which are accessible from first floor units. Several other
considerations cause the proposed structure to be compatible with the district in which it is located:
Building materials are similar to and harmonious with the materials used in existing historic,
contributing buildings.
Building massing and size are compatible with the existing, historic, contributing structures
along the square. The building is articulated as cascading levels of residences: 2-story
townhomes with 2 stories of apartment flats above. Scale of the existing buildings around the
square is similar.
Detailing takes historic references – treatment of masonry walls, window and doors openings,
ornamental accents in cast stone and glazed brick, window groupings with some divided light
panels, top level dormers, detailing of top coping and scale of parapet walls at projecting
bays.
The building edge is close to sidewalk, with private access steps to townhome terraces and
landscaping (terrace trees and landscaped zone between terraces and sidewalk) to create a
pedestrian-friendly environment.
Residential units are connected to the street through the use of large windows throughout and
townhome terraces to activate, enliven, and enhance the feel of the street.
Vehicular access is as far from the main intersection as possible and limited to one point.
i.

Conformance with Adopted Plan

The second standard in CZC § 1437-09(h), related to new construction, Standard N2, reads as
follows:
N2. The Zoning Hearing Examiner shall review and consider applicable Community Plans
approved by City Council when making decisions for projects in an Urban Design District.
• Proposed uses shall be consistent with the goals, objectives and guidelines of the community plans
approved by City Council.
City Council adopted the “Mt. Lookout Business District Urban Design Plan” (“the Plan”) in
1998.

[1]

The proposed development is in keeping with the goals of the Plan. Conformity is achieved

through “consistent awning and storefront treatments” and “comprehensive organization and design.” The
design elements meet landscaping requirements as well, noted by a recommendation for “store front

landscaping and window boxes.” This also includes “inconspicuous placement of mechanical equipment”
by the development’s green wall and roofing (shown on plan, Exhibit 2c). 11
The specific standards for development placement are met by the proposed development’s
setbacks, which conform the specific standard that notes “linear continuity of the street and of the square
should be preserved by planning primary building facades parallel to street and constructed to property
line.” 12 Along with the other standards, including material and design consistency in comparison to
adjacent buildings (consistency and integration of materials, patterns of small fronts facing the street, and
a “rhythmic series of windows”). Parking facilities are located in the rear 13, equipment is hidden from the
front façade, and other visual aspects are harmonious with adjacent structures. 14
The size and scale of the development is supported through the specific mention of developments
near intersections. With the placement of the development near Mt. Lookout Square, and the intersections
of Delta and Linwood, the development’s scale and massing are supportive of an urban fabric, as The
Plan specifically outlines:

A new or remodeled building should be compatible with its surroundings in terms of
architectural style, bulk, shape, massing, and scale. The form of new or remodeled
building and the space between and around the building should be consistent with the
form and spacing of the area and should be in harmony with neighboring buildings. At
street intersections, a building should emphasize its corner location with enhanced size,
scale, height, and massing. 15
This site is not directly on the corner, but the area which would vary from the height is the area
closest to the UDF corner site. The majority of the building fits within the most restrictive height
requirement of the district, with only minor deviation. The proposed design is dramatically reduced from
the previously proposed building. Applicant will have its architect available to testify with respect to the
compatibility of the proposed structure to the District.

11

“Façade Recommendations – After” in Mount Lookout Business District Urban Design Plan (June 1998), 34 (3,
5, 7-8).
12
“Location, Orientation, Size, and Shape of Buildings” in Mount Lookout Business District Urban Design Plan
(June 1998), 37 (1-3, 5-6).
13
“Parking Policies” in Mount Lookout Business District Urban Design Plan (June 1998), 44 (6).
14
“Building Materials and Appurtenances” in Mount Lookout Business District Urban Design Plan (June 1998), 38
(2-4, 8).
15
“Location, Orientation, Size, and Shape of Buildings” in Mount Lookout Business District Urban Design Plan
(June 1998), 37 (3).

Additionally, the proposed development accommodates other goals of the district.
Accommodating the evolution, growth and improvement of Mt. Lookout Square is inextricably tied to
parking. The design as proposed is unique from the others in the square in that it addresses parking
while others do not/cannot. In this way, this proposal is more compatible with the goals of the Plan
than anything that currently exists. The need for parking is at the heart of the Mt. Lookout Urban
Design Plan:
The topography of the-district limits expansion opportunities for additional parking
and/or development.16
Parking - Provide safe, adequate, and accessible parking convenient to customer
destinations. 17
Parking, pedestrian safety and building/signage attractiveness were issues of primary
concern during planning meetings. 18
These same hillsides restrict the continuing growth and development of the district.
Expansion of flat ground for parking cannot be accomplished without expensive
excavation and retaining structures.19
With the exception of the center parking island and on-street parking, all surface
parking lots are privately owned and operated and few are shared. 20
ML Lookout Square's 1980 planning effort identified traffic and parking as the
primary problem for the district's continuing development…. At present, traffic and
convenient, accessible customer parking remains the most significant issues facing
Mt. Lookout businesses. Few businesses have their own lots, Businesses with parking
generally have small lots with 8 to 12 spaces…..Expansion of existing parking areas
requires expensive excavation and retaining wall systems. Additional on-street
parking opportunities are limited due to traffic volume and narrow rights-of-way.
New parking areas convenient to all businesses could only be developed at the
expense of scarce "green space" and through removal of existing structures and the
acquisition of property.21
GOAL: Increase the availability of safe and convenient customer parking. 22
Existing lots should be expanded rather than introducing additional small, separate
parking areas. 23
Parking in the front yards of properties is discouraged. Parking areas adjacent to
public rights-of-way should have screening that obscures the visibility of
automobiles. 24
New curb cuts are discouraged. 25
Plan, pg. 53 Survey results:

16

Plan, Executive Summary, “Issues of Today”.
Plan, Executive Summary, “Vision”.
18
Plan, Pg. 1, Introduction.
19
Plan, pg. 7, Topography.
20
Plan, pg. 9, Land Use.
21
Plan, pg. 13, parking & Traffic.
22
Plan, pg. 23, Parking Goals & Objectives.
23
Plan, pg. 44, Parking Policies.
24
Plan, pg. 44, Parking Policies.
25
Plan, pg. 44, Parking Policies.
17

To comply with the goals of the UD District while also accommodating parking and other
concerns, and also providing a project that is economically feasible, the scale of the development must be
adjusted to some degree from what exists within the square now. Insisting on “matching” the scale of
development that created the parking issues in the first place, will cause the square to languish.
Compatibility considers factors aside from simply “matching” scale. The Plan itself discusses
“enhanced size, scale, and massing,” and other goals important to the District. The proposed scale is
compatible with the District, particularly when factoring in the entirety of the benefits borne from the
design as proposed, weighed against the Mt. Lookout Plan goals.
Additionally, the Plan contains a host of goals concerning growth, attraction and maintenance of
business, and improving the parking and traffic within the district. The proposed multi-family building
brings additional individuals to the square to frequent Mt. Lookout businesses, and to increase foot traffic
on the street.
The Mt. Lookout Plan took great lengths to express the need for resolution of parking issues,
while also accommodating growth and foot traffic in the district. Accommodating the evolution, growth
and improvement of Mt. Lookout Square is inextricably tied to parking. The project as proposed allows
for the incorporation of parking in a way that meets the goals of the district. The proposal decreases curb
cuts from four to one, and moves it north away from the intersection, increasing traffic and safety. The
proposal takes advantage of the Applicant’s joint ownership, implementing a cross-access easement with
3152 Linwood which further improves safety and circulation – a rare opportunity. 26 The proposal meets
the parking requirements of the CZC, something that is difficult to do while complying with the
competing zoning schemes applicable to this Property. The current proposal allows for buildings that are
consistent with the Mt. Lookout Plan in terms of design, street front aesthetic and orientation, use type,
and it addresses the parking issue that the Plan emphasizes.

26

Exhibit 15, Easement draft.

B. Request # 2 - Use Variance Request – UD District Demolition
The nature of the Applicant’s request is a direct result of the language in CZC Sec. 143709(i)(D1) that only allows demolition if, “Demolition has been ordered by the Director of Buildings and
Inspections for reasons of public health and safety.” Since the Applicant is requesting demolition of
structures for which no public health and safety hazards are present, the ZBA has determined that the
request for a use variance is necessary in this instance.
As previously discussed, the Subject Property consists of four detached single-family structures
that sit atop plateaus and are set back from the street. The Subject Property is unusual for a couple
reasons. First – it is not subject only to one district, or even one with an overlay – it is subject to three
separate zoning schemes – (1) CN-P/” traditional” or “underlying” zoning; (2) HS Hillside Overlay
District; and (3) “UD” Design Overlay. This, in and of itself, creates unique challenges for the site.
It is indisputable that the properties as they exist, are nonconforming, and that to bring these
properties into conformity with the CZC at all, or even come close to it, significant transformation of the
properties must occur. This necessarily includes the demolition of the existing structures. It is for this
reason, and the supporting reason in the proceeding standards of CZC Sec. 1445-16, that the use variance
to allow demolition should be granted:
i.

1445-16 - Use Variance Standards.
(a) The property cannot be put to any economically viable use under any of the
permitted uses in the zoning district;

The property is not economically viable as it exists, and any new construction on-site must
comply with the UD requirements and the HS Districts. To comply with the goals of the UD District
while also accommodating parking and other concerns, and providing a project that is economically
feasible, the proposed product and attendant zoning relief must occur. The Subject Property is currently
all rentals, with some (1009 and 1015 Delta) that have been renovated to accommodate uses other than
the original single-family format:
1009 Delta: is originally a single-family home, now used as Class-C office space. It is a
high-visibility location with lots of natural light; however, it’s very difficult to lease due
to (a) lack of parking (b) inaccessibility /ADA non-compliance, and (c) inadequate floor
plan for office use.
1011 & 1013 Delta: were originally two single-family homes; 1011 Delta was once used
for office space, but now both are leased as single-family residential.
1015 Delta is originally a single-family home, and like 1009 Delta, is now used as ClassC office space. This property is also difficult to lease due to (a) lack of parking (b)
inaccessibility /ADA non-compliance, and (c) inadequate floor plan for office use.

The properties, as they sit today, do not have the ability to generate sufficient rental income to
produce acceptable investor returns. Exhibit 13 is simple income /cash-flow analysis using 2019 actual
expenses. The Table illustrates that the properties generate a combined Return (Net Operating Income /
Purchase Price) of 1.88%. Properties of similar class, pending market conditions, would be expected to
generate a Returns in the range of 10 to 20%. Further, when typical Bank Finance is applied, the
properties generate a NEGATIVE Cash Flow and could cost the investors over $43,000 per year.
(b) The variance requested stems from a condition that is unique to the property
at issue and not ordinarily found in the same zone or district;
When Council enacted a UD District for Mt. Lookout, it felt it necessary and beneficial to the
City to have this property, and a couple other detached residential homes to the north – pulled into the
district.

This is notable because the rest of the district the City created is “already” of a particular pattern:
sidewalk-adjacent buildings, mostly commercial, and mostly with no or very small side setbacks. The
other UD District buildings at least generally match the district, as they are all commercial/multi-family in
nature, have smaller or no setbacks, are largely up against the street, and are placed at street-level, rather
than upon a plateau. On the other hand, the four single-family, detached structures set significantly back
from a plateau, are markedly different in their basic characteristics than every other building within it.
Even though these homes and the land on which they sit look absolutely nothing like what is required of
the CN-P or the UD District, the City felt that these properties should eventually look like the rest of the
district, as shown below. Unlike the rest of the properties in the district, these single-family properties
must be demolished entirely to remotely adhere to the zoning requirements applicable to them.

(c) The hardship condition is not created by actions of the applicant;
As stated previously, the Applicant has shown sufficient reasoning for the economic viability of
demolishing the property, as it does not product a desirable quality for continued investment in the
neighborhood. This is not a condition created by the Applicant, as the demolition of the property to
encourage the entire development is necessary for even more investment in the area. Furthermore, the
hardship created by the language in the City of Cincinnati Zoning Code, is not a direct result of any
action by the Applicant, rather it was an insufficient and inadequate translation of the necessity
qualities of a property for a demolition permit. It has been over time that the market for the area has
caused the existing properties to be economically unviable, and that, combined with the three
competing zoning districts in place on this property, create a set of circumstances not caused by the
Applicant, that may only be resolved through demolition and rebuilding.
(d) The granting of the variance will not adversely affect the rights of adjacent
property owners or residents;
For various reasons as previously found by the ZHE and by the ZBA, the proposed plan to
bring multi-family units and pedestrian activity to the Square, is in the best interest of the adjacent
property owners. The overall effect of the project is a benefit to the neighborhood. The ability to
facilitate the other approvals in place on this Property, by approving the demolition within the UD
District, will not adversely affect adjacent property owners or residents.
(e) The granting of the variance will not adversely affect the community
character, public health, safety or general welfare;
The sole purpose of the variance is to facilitate new development, in keeping with the UD
District and CN-P District in a way the current structures are not. The existing structures are obsolete,
very out of keeping with the goals of the zoning districts and the Mt. Lookout Plan, and do not carry
with them any notable status or design characteristics that would necessitate keeping them. And, they
are not simply being demolished so that the UD District can have an empty lot; the demolition is for the
purpose of brining a beneficial project to the community. The granting of the use variance for
demolition will not adversely affect the community character, public health, safety, or general welfare.
(f) The variance will be consistent with the general spirit and intent of the Zoning
Code or the Land Development Code, as applicable; and
The proposal includes the demolition of four residential houses that are not in keeping
with the pedestrian-oriented goals as stated above, and the addition of a multi-family residential

use that fits those physical characteristics specifically intended for this district. The proposal will
allow the addition of residents that will frequent the numerous businesses in the square, it will
provide an enhanced and more pedestrian friendly streetscape on Delta Avenue, it will provide
some street-level patio access from first floor residential units, and it will achieve all of this while
providing adequate parking on the site. The market for the proposed high-end residential units are
individuals who are seeking exactly the type of atmosphere which the CN-P District Purposes
contemplate. The variances requested does not negate whatsoever from the CN-P District purpose.
(g) The variance sought is the minimum that will afford relief to the applicant.
As previously and frequently mentioned, the demolition of the subject properties are part of a
larger development. By requesting approval of a use variance as it pertains to the demolition permit in a
UD district, this is the minimum form of the relief for the applicant as the status of the development sits
today. Much of the other factors included in the development, such as the retaining wall and locational
variances, have been approved, as noted previously. Therefore, the demolition of these properties will
provide little impact in the overall effects of the development.
C. Request # 3 - Special Exception for Façade Recesses – CZC Sec. 1409-19
Within the CN-P District, front setbacks are required to be 0’, but the front facades of buildings
are permitted to have recesses of up to one square foot per one linear foot of building façade. Per CZC
Sched. 1445-07, relief from required building placement requirements under CZC Sec. 1409-19 may be
obtained via a special exception. CZC Section 1445-19 enumerates the standards for special exceptions:
a) Compliance with Code and District Purposes. The proposed development will be consistent
with the purposes of this Code or the Land Development Code, as applicable, and the
district where the use is located.
b) No Substantial Impairment of Property Value. The proposed development will not
substantially diminish or impair the value of property within the neighborhood in which it
is located.
c) No Undue Adverse Impact. The proposed development will not have an adverse effect on
the character of the area or the public health, safety and general welfare. The proposed
special exception will be constructed, arranged and operated so as to be compatible with the
use and development of neighboring property in accord with applicable district regulations.
d) Compliance with Other Standards. The proposed development complies with all other
standards imposed on it by this Code or the Land Development Code, as applicable.
At the ZBA hearing, “Architect Seth Oakley confirmed that the proposed recesses were designed
with community feedback and will create an interactive and attractive development. Mr. Oakley also

maintained that the articulation of the building minimizes the scale of the structure.” 27 The ZBA found
that the special exception for the recesses as request should be approved, stating as follows:
Upon review of the whole record and consideration of the arguments presented to the Board at the
Hearing, the Board reverses the ZHE Decision as to the denial of a special exception for 5
recesses of 60 square feet each on the front façade of the proposed development…The Appellants
met their burden in showing that the ZHE Decision as to these aspects of the project is
unsupported by a preponderance of substantial, reliable, and probative evidence in the whole
record. A preponderance of substantial, reliable, and probative evidence in the whole record
indicates these aspects of the project are in the public interest and meet the criterial for special
exceptions…the recess relief is necessary to enhance the residential character of the project
consistent with the Urban Design Overlay District standards by providing additional street-level
interaction between the proposed development and the street. The Appellants additionally
demonstrated that the requested relief is compatible with the surrounding neighborhood and will
not substantially diminish or impair the value of other property within the area or have an adverse
effect on the character of the neighborhood. 28
The current request regarding the same recesses is due to the fact that the recesses are slightly
larger than what was previously approved, as follows:
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In order to accommodate a smaller-scale structure while also keeping adequate parking, façade
design interest, and building articulation, the architects needed to rotate the sawtooth-patterned
townhomes an addition few feet, resulting in recesses that are slightly larger than what was previously
approved. This slightly larger proposal meets the Special Exception standards in the same manner in
which those found in the prior approval do, and should be approved. This relief goes hand-in-hand with
approval for the setback modification variance allowing a building to be placed off the 0’ setback, an
approval which the Applicant obtained from the ZHE and which the ZBA upheld. As previously noted,
the CN-P requires 0’ setbacks at the building line. The ZHE has previously stated, with respect to the
facade changes and 0’ setback variance:
CN-P zoning district prohibits recessed facades while the Urban Design Overlay District
encourages patters that indicate façade articulation, structural bays, and avoiding long unrelieved
expanded of wall. It is this contradiction in the zoning code that created the special circumstances
that required relief. The Applicant made specific design changes to the façade of the townhomes
in order to respond to community concerns and enhance the appearance. 29
The proposed recesses are specifically designed to increase street-to-building interaction by
providing space for outdoor patios and small landscaped planters – changes made in response to
community feedback. The recesses as proposed still maintain the street-level feel the UD District is
aiming for, and they will create no any adverse impact. The recesses exist specifically to address the UD
Design District – to provide more street-level interaction between the building and the street, to provide
visual interest, and to enhance the residential character of this project. The recesses themselves only
otherwise “violate” the 0’ setback of the CN-P District, and the ZHE has previously found that the
variance from that requirement is justified. All other standards of the CZC are complied with.
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D. Requests # 4 & 5 – CN-P Variances to move building off 0’ front setback and reduction to
10’ buffer yard.
i.

Allowing building off 0’ front setback in CN-P

This request was previously made to the Zoning Hearing Examiner in their 2020 application, for a
building with similar orientation – the townhomes in front, and multi-family in the rear. It is made for the
same reasons as before, with the Zoning Hearing Examiner granted on July 22, 2020. 30 The requested
variance should be granted should be granted as it goes hand-in-hand with the special exception regarding
recesses – to respond to community concerns, provide building articulation and interest under the UD
District guidelines, and to increase interaction of the development with the street and neighborhood by
adding landscaped boxes and outdoor patios. The request should further be granted based on the reasons
provided in the proceeding subsection (F).
ii. Partial Reduction to 10’ buffer yard adjacent to RM District.
This request was previously made to the Zoning Hearing Examiner in their 2020 application, for
the same reason – to accommodate traffic circulation and connectivity with a properly behind the Subject
Property that is also owned and controlled by Applicant. It is made for the same reasons as found in the
same request for the Subject Property in 2020. While the Zoning Hearing Examiner denied that request,
the ZBA then overturned that denial, granting the request in its December, 2020 Decision. 31
The buffer yard will be fully compliant against the one adjacent property the Applicant does not
own. And, to the extent that the Applicant is asking for a reduction against 3152 Linwood that it owns,
such reduction (1) is only against another multi-family building, (2) owned and controlled by applicant;
and (3) is solely reduced enough to accommodate a drive aisle/access easement. The ZHE previously
described the “traffic and parking concerns” as having been, “meaningfully addressed,” 32 by the addition
of the cross-access easement that is the reason for this buffer yard reduction, stating:
The retaining walls allow for an access drive in the rear of the Property that provides for access at
two points to the parking garage below the structure. The Hillside Overlay District requests for
relief are reasonable and help meet some of the MLCC’s concerns about height, traffic and
parking. 33
Additionally, CZC Sec. 1423-09 explains the purpose of buffer yards, which are, “…intended to
eliminate or minimize conflicts between potentially incompatible, but otherwise permitted land uses on
adjoining lots.” When evaluating the 10’ buffer yard requirement against the relief requested - all
30
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standards are met. CZC Sec. 1445-19 (c) is met, as the reduction will have no adverse impact. In fact, if
anything, the reduction allows an access drive and enhanced circulation that will be a net benefit to the
neighborhood. CZC Sec. 1445-19 (d) is met, as the reduction in the buffer yard itself does not violate any
other standards within the CZC, and does not undermine the general purpose of buffers as explained in
CZC Sec. 1423-09. The buffer should further be granted for the reasons explained below in subsection
(F).
E. Requests # 6 & 7 – HS District Variances to Cut/Fill and Retaining Wall
The proposed work is in keeping with the purpose of the Hillside Development Overlay District,
even with the requested variances. As shown in Exhibit 1E, only a very small portion of the Subject
Property is actually located within the HS District. The entire site is subject to the HS District regulations
as a result of only a small portion of the site being within the district. 34 Please note that the variances for
cut/fill and retaining wall height are equivalent to, or less than, what was already approved by the Zoning
Hearing Examiner in the July, 2020 Decision, and affirmed by the ZBA in December, 2020. 35 The
variances requested for the proposed development allow it to remain in conformity with the Hillside
Development Standards as follows:
a) Avoid cuts in the hillside if they would leave cliff-like vertical slopes and excessively high
retaining walls.
The wall height varies (as shown on Exhibit 2, retaining wall plan). It extends to only 11 feet at its
highest point and the majority of it is located outside of what is considered “sensitive” hillside area.
Please note also that the previously-approved wall extended as high as 14.5 feet.
b) Design buildings to fit into the hillside rather than altering the hillside to fit the buildings.
The vast majority of alteration occurring at this site is to bring portions of the landscape to streetlevel, consistent with UD Overlay requirements, in areas that are not actually located within the HS
District. The Applicant proposes a single retaining wall wrapping around the northwest side of the site.
The purpose of this design is to (1) accommodate a street-level building; (2) that has vehicular access to
the rear for parking; (3) consistent with the UD Overlay requirements and Mt. Lookout Plan Goals; (4) in
a way that alters the hillside the least extent possible.
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c) Hillside development should be designed to minimize excavation required for foundations,
parking and access drives.

This project is within both the HS District and the UD Overlay. As such, the project must be
designed in a way that reconciles two competing standards: one to minimize excavation with one that
allows for a building against the street that is not dominated by parking lots or large setbacks. There is
only minor encroachment into the HS District with this project. On the other hand, there is a strong
requirement from the UD Overlay that requires the building to have the new urbanist feel and the
integrated parking as proposed. As such, there is some cut/fill occurring on the site, as shown in Exhibit
2, that is in excess of the 8’.

This additional excavation is necessary to achieve the street-level

development required for the site by the UD Overlay. And, the portion of the site that is actually within
the HS District, and within the cut/fill exceeding 8’, is minimally located on the north side of the site.
d) Cluster new development to retain surrounding tree cover and minimize alterations to the
existing topography.
There is currently no existing tree cover on the four developed parcels which comprise the Subject
Property. While the applicant is seeking a cut/fill and retaining wall variance on the northeast side of the
property where the topography is actually within the HS District, the primary topographical change comes
at street level – in an area that is not considered to be in a “susceptible area” per CZC 1433-07. The
mounded area upon which the four existing homes sit would be eliminated to make way for a building
that sits at street level, and close to the front property line. This topographical change in particular is not
one that is part of what’s considered sensitive HS area under CZC 1433-07. Further, the high-density
development with the structure closer to the street is more in keeping with the neighborhood than what
currently exists. As such, the new development meets the above-stated guideline to the extent it is
applicable. The topographical alteration is minimal in that very little of the HS sensitive area is located
upon the tract to begin with.
e) Maintain a clear sense of the hillside brow by locating buildings back from the brow of the
hill.
There is no “brow of the hill” located directly on the property at issue. Additionally, the topography
currently on-site is artificially made to accommodate the current conditions of the property.

f) Site buildings so as to respect views from public viewing places within the HS District
identified in a community plan or other documentation approved by the City Planning
Commission.
The draft Public View Corridors Plan was never officially adopted by the City, but even if it
were, it demonstrates that the proposed development does not impact any public view corridors, nor any
other public viewing places.
g) Where applicable, consider the guidelines contained in the "Cincinnati Hillside
Development Guidelines" report to evaluate development applications.
The proposed development is in keeping with the Cincinnati Hillside Development Guidelines
(“Guidelines”).
CZC § 1433-23, Hillside Development Standards – Conclusion
The requested HS-District related variances –one retaining wall and one cut/fill, are minimal
and/or temporary in nature, meet the standards of CZC § 1433-23, and will therefore not detract from the
HS District purpose or intent. The Hillside District variance further meet the variance standards as
discussed in subsection (F), below.
F. CZC § 1445-15 Standards for Variances
As previously noted, the Applicant is seeking the following variances: (1) cut/fill in excess of
eight feet, (2) a retaining wall – a portion of which exceeds the maximum eight feet; and (4) a minor
front setback variance. In order to grant approval, the examiner has to find that requested variance is
not contrary to the intent and purpose of this Code or the Land Development Code, as applicable, and
the zone district nor detrimental or injurious to the public health, safety and general welfare based on
either 1445-15(a) or (b), as follows:
a) Owing to special circumstances or conditions pertaining to a specific piece of property, the
strict application of the provisions or requirements of this Code or the Land Development
Code, as applicable, are unreasonable and would result in practical difficulties.
i.

Circumstances or Conditions Pertaining to a Specific Piece of Property

This property is unique in that is located in both a Hillside Overlay and an Urban Design Overlay
District. Certainly, there are some additional properties also located in both the UD and HS Overlays
within Mt. Lookout Square, as shown on Exhibit 1. However, the special circumstances unique to this
property are its current condition as four single-family properties within the UD District and HS District.
To achieve a viable, productive use within this particular confluence of districts is particularly

challenging without some relief from the zoning code. And, because the existing single-family detached
homes sit atop a mound, largely varied from the building orientation otherwise found in the square, a
significant alteration of the site’s key characteristics must take place for that to occur.
The City determined that this site was an important addition to the Urban Design/Mt. Lookout
District, and the CN-P District that requires 0’ front setbacks. But, not only is it located partially within a
HS District as well, but it is also very different in terms of its current character and topography. This site
simply cannot be developed in the way the City envisions it being developed, without some zoning relief.
Many sites that are zoned CN-P or zoned UD may already have the topography to accommodate buildings
against the sidewalk. This one does not. Doing so requires excavation and retaining walls, some in excess
of what is permitted by-right. Many properties located in a hillside district are not beholden to additional,
opposing requirements related to urban design and new urbanism style layouts. This one is.
As such, the Applicant has taken a unique property, possessing an exceptional number of
conflicting regulatory schemes - an existing site of SF homes on a plateau + CN-P zoning + HS
District + UD # 12 standards + Mt. Lookout Urban Design Plan goals + the current needs and
demands of the Mt. Lookout District owners and residents – and has combined these many
constraints to create a highly desirable product that will advance the neighborhood and the City’s
planning goals. Its design and scale create a desirable and economically viable use that fits the
many regulatory demands of this site. On this particularly unique site, this simply cannot be
achieved without the zoning relief requested.
ii.

Practical Difficulty

The Ohio Supreme Court enumerates various factors to be considered as part of a “practical
difficulty” analysis in the case of Duncan v. Middlefield, 23 Ohio St.3d 83 (1963). The Court in Duncan
mentions seven standards, though the Court finds that the standards discussed, “include, but are not
limited to,” the seven found in the case. 36

The Court also states, “no single factor controls in a
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determination of practical difficulties,” suggesting that the failure of an applicant to meet one of a few
of the standards does not mean that a variance must be denied.
The Court in Duncan found the following standards, may be determinative of “practical difficulty”
and are relevant to evaluating it, keeping in mind that no single factor is determinative:
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1.

“Whether the property in question will yield a reasonable return or
whether there can be any beneficial use of the property without the
variance.” 38

The property is not economically viable as it exists, and any new construction on-site must
comply with the CN-P District, UD requirements, take into consideration the Mt. Lookout Urban Design
Plan, and confirm to the HS District regulations. To comply with the goals of the UD District while also
accommodating parking and other concerns, and also providing a project that is economically feasible, the
proposed product and attendant zoning relief must occur.
The property is currently all rental property and retrofitted for uses other than the single-family
format. The current use is not sustainable long-term. The rents which the market can collectively support
at these sites is only sufficient to maintain the status-quo at the property. The achievable rental income is
far less than what the building values need to be supported, eliminating any economic practicality to ever
completing any capital improvements on the properties beyond minor maintenance. Even maintaining
status quo, but with significant capital improvements to the site as-is, would not be viable. Additionally,
the site as-is does not look anything like what the UD District regs, CN-P regs, or Mt. Lookout Urban
Design Plan, envision for this site. In terms of economic viability and in terms of meeting the City’s
vision for the site, the site is only viable as-vacant, and then built to meet the many zoning requirements
with some zoning relief required. Strict adherence to everything required simultaneously on this site is not
possible. Maintaining the site as-is, is not economically feasible.
The rule of thumb is that the property should be able to bring in a rent of 1% of value per month.
The property is valued at $1,025,750 on the County records, but is likely worth more. This value is in the
land, not the buildings with their current uses. The properties currently cannot maintain a monthly rental
income of 1% of this value ($10,257). And to create any economically viable use on this site requires
demolition and re-grading of the land. And, because there are two overlapping overlay districts on the
CN-P, this site is unique in the challenges it faces. The requested zoning relief is a result of those
overlapping districts and need to redevelop the site to make it economically feasible whatsoever.
Additionally, as to the front yard setback specifically, the CZC requires articulation in the
building façade, and the UD District prefers some variation in the front façade. While the building is,
generally speaking, “at the front building line,” the variance needed which brings some offsets, is
necessary for the project to achieve other zoning requirements which are in direct conflict with the
requirement that the entire façade have a 0’ setback. The project simply cannot comply with both the
maximum 0’ setback along the entire façade, while also introducing visual interest under the UD District
38
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and articulation required by the CZC. These requirements are in direct conflict and as such, zoning relief
is required. Requiring the Applicant to meet competing zoning requirements on this site creates undue
hardship.
2. “Whether the variance is substantial.”39
The front yard setback is minimal and just enough to create the building articulation and visual
interest encouraged and required by the Code. The buffer width reduction is minimal, as it only occurs in
a small area adjacent to the other property that is the subject of this application (3152 Linwood). Where
the property is adjacent to RM 1.2 owned by other individuals, the buffer width is at least ten feet in some
areas much more, i.e., the Applicant seeks to reduce the buffer in one area, and retain it where it really
matters.
The cut/fill variance requested is represented on Exhibit 2. As previously noted, the vast majority
of the site is not located within the “susceptible hillside” area of the site. Additionally, the cut/fill
occurring is minor and temporary in nature, to be replaced with a building and retaining wall that will
reinforce the hillside. Applicant will present a geotechnical witness to provide testimony to this effect,
supported additionally by the geotechnical review in Exhibit 14, and the retaining wall plans shown in
Exhibit 2.
Additionally, the retaining wall does not exceed eight feet in its entire length. The retaining wall
height varies, extending above the eight feet to a maximum of only 11 feet. This request is minor in
nature and will be supported by additional expert testimony and documentation concurrent with the
testimony provided as to the cut/fill occurring at the site.
3. Whether the essential character of the neighborhood would be
substantially altered or whether adjoining properties would suffer a
substantial detriment as a result of the variance.”40
The hillside overlay district regulations have two major, overarching concerns: the stability of the
hillsides and the preservation of views. Here, there is only minor encroachment of the HS District onto
the site, and the Subject Property is surrounded by non-HS District properties on three of its four sides. 41
And, to the extent that the Subject Property is adjacent to the HS District to the north, the adjacent
property is at a higher elevation than the base elevation proposed for this property, and there are no
cognizable views from the adjacent property which would be threatened by the proposal.
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Additionally, the setbacks sought are limited to pushing the front yard setback slightly off the 0’
requirement to achieve building design interest. This is minor in nature and does not substantively alter
the views from adjacent properties. The variances requested are intended to allow a proposal at this site
which brings the Subject Property more into conformance with the surrounding community.

By

removing detached, single-family and presenting a denser, urban development with integrated, structured
parking, some relief is needed.
4. Whether the variance would adversely affect the delivery of
governmental services (e.g., water, sewer, garbage).” 42
The City Staff have provided commentary as part of the coordinated report; the proposal meets all
departmental standards and will not cause disruption to any governmental services. Additionally, the
proposal will allow for additional off-street parking that is currently unavailable at the existing homes,
and will do so in a way that is an improvement on the curb cuts currently existing on two of the four
parcels.
5. Whether the property owner purchased the property with knowledge of
the zoning restriction.” 43
The property owner purchased the property with knowledge of the zoning restrictions; however,
the applicant is presenting a high-quality property, to be built and managed by seasoned companies that
are familiar with the regulations and needs of the surrounding community. As such, the Applicant has
been able to create a proposal that is able to meet the vast majority of the many regulatory restrictions
present on this site. And to the extent that the Applicant seeks relief, such relief requested is minor in
nature.
6. “Whether the property owner's predicament feasibly can be obviated
through some method other than a variance.” 44
As previously noted, this property is in a unique position within both the UD District and a HS
Overlay District. The HS District -related variances sought are directly tied to the desire of the Applicant
to bring this property into compliance with the Mt. Lookout Urban Design Plan and with the UD District
Overlay regulations generally. One of the major concerns of the Mt. Lookout Community is its ability to
attract high-quality developments, and thus additional foot traffic to surrounding businesses, without
unduly impacting the preexisting parking shortage within the area. In order to provide the type of
development contemplated by the Mt. Lookout plan and the UD District #12 standards, and also by the
42
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CN-P District generally, a developer of this Subject Property must accommodate the vehicular parking
impact such a development would have on the community.
To do so, structured parking must be incorporated into the project. To incorporate structured
parking into the project, as well as other amenities sought by individuals seeking residence in this area,
the development must achieve a certain scale that makes the plan economically viable. Here, the
Applicant is able to present a proposal that achieves the scale that creates an economically viable and
desirable development, and with only minor encroachments into the setback and only minor requests
related to the cut/fill and retaining wall on-site. The reduction of the requested variances would require a
reduction in the scale of the proposal, which would (1) threaten its economic viability to the private
applicant; and (2) take on less of the urban- and pedestrian-oriented characteristics sought by the City
through its adopted plans and UD Zoning Regulations.
7.

“Whether the spirit and intent behind the zoning requirement would be
observed and substantial justice done by granting the variance.” 45

The property achieves a front setback that is nearly against the front lot line and which has significant
building articulation as discussed within the zoning code. The building has a pedestrian scale with private
patios along the street, satisfying the intent of the UD District for this neighborhood. The rear setback is
minor in nature and required due to an irregular lot shape. The Subject Property only partially located
within a “susceptible” hillside area, and the proposed cut/fill and retaining wall variances are minor in
nature and will be supported by testimony from the Applicant’s geotechnical expert. The variances
requested are not in spite of, but because of the need of the project to meet the intent and spirit of the
Zoning Code. In order to achieve the type of development contemplated for this district, a few minor
points of relief are being requested.
b) The variance is necessary for the preservation and enjoyment of a substantial property
right of the applicant possessed by owners of other properties in the same district or
vicinity.
Previous Zoning Hearing Examiner decisions support the necessity of the variance in terms of
preservation of properties in Hillside Overlay Districts, and enable the continued use and enjoyment of
the properties surrounding and adjacent to the proposed development. 46 Specifically, in August 2015, the
Zoning Hearing Examiner approved Hillside Overlay District permission to construct a retaining wall at
45
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12 Elmhurst Pl. (ZH20150194)

46

3223 Linwood Ave, which is also part of the Mount Lookout Neighborhood. The approved request was a
25-foot retaining wall in the rear of the property, and the Zoning Hearing Examiner decision concluded
that “the visual impact of the retaining wall will be minimal as the proposed addition will conceal most of
the wall from street view.” 47 The request for variance by this proposed development is more extensive
than the subject property’s proposed retaining wall, and similarly ensures that the overall urban fabric is
preserved. The approved wall can be seen through current street view shown in Exhibit 16.
Also located in the Hillside District, as well as the Urban Design Overlay District, the Zoning
Hearing Examiner approved the construction of a 76-unit apartment building located at 427 Delta Ave.,
on March 19, 2013. This development was located on a vacant 80-foot hillside, and ten retaining walls to
support said hillside were approved. The Zoning Hearing Examiner determined that the retaining wall(s)
were necessary for the development such that the walls further ensured hillside stability. 48 The Delta Ave.
development can be seen in Exhibit 16, as well as the existing retaining walls. As the subject property and
proposed development are both in the Urban Design District, the existing grade and hillside must be
supported by a retaining wall in order to be approved on the basis of Urban Design District standards.
And further, the same request related to the HS District was already made on this Subject Property,
and approved by the ZHE in July, 2020. 49
V. Conclusion
For the foregoing reasons, Applicant respectfully requests that the requested relief be granted.

Sincerely,
s/ Kathleen F. Ryan

1.
2.
3.
4.

WITNESS LIST
Paul Schirmer, Representative of Owner/Developer
Barry Rosenberg, Representative of Owner Developer
Seth Oakley and/or Sari Lehtinen, M + A Architects
Craig Abercrombie, Engineer, Abercrombie & Associates
5. Lee Knuppel, Geotechnical Engineer

Applicants reserve the right to name additional witnesses as needed.

47

3223 Linwood Ave., August 28th, 2015. Zoning Hearing Examiner Decision, City of Cincinnati (4).
427 Delta Ave., March 19th, 2013. Zoning Hearing Examiner Decision, City of Cincinnati (4).
49
Exhibit 4, ZHE Decision.
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DECISION
OFFICE OF THE ZONING HEARING EXAMINER
CITY OF CINCINNATI
DATE OF DECISION: JULY 22, 2020
APPLICANT: MANLEY BURKE, LPA
225 W. COURT STREET
CINCINNATI, OH 45202
OWNER:

L&D REAL ESTATE HOLDINGS, LLC; LINWOOD REAL ESTATE
HOLDINGS, LLC; CENTER FOR CHANGE ON DELTA, LLC
PO BOX 9833
CINCINNATI, OH 45209

CASETYPE: VARIANCE, SPECIAL EXCEPTION, URBAN DESIGN OVERLAY
CASE NO.:

ZH20200030, ZH20200031

PROPERTY: 1009 - 1015 DELTA AVENUE, 3152 LINWOOD AVENUE
SUMMARY OF REQUEST:

SUMMARY OF DECISION:
DENIED in part

APPROVED in part

PUBLIC HEARING:

The City Bulletin

EXHIBIT 4

THE RECORD:

FINDINGS OF FACT:

EXHIBIT 4

EXHIBIT 4

EXHIBIT 4

CONCLUSIONS OF LAW:
Standards for Zoning Relief

EXHIBIT 4

The Public Interest

Spirit and Intent of the Zoning Code and Neighborhood Compatibility (Cincinnati
Municipal Code 1445-13(a and h))

Economic Benefits, Guidelines, Tax Evaluation, Public Benefits and Private Benefits
(Cincinnati Municipal Code 1445-13(l, b, n, o and p))

EXHIBIT 4

Traffic, Blight and Adverse Effects (Cincinnati Municipal Code 1445-13(d, k and j)).

Special Exception Analysis

Compliance with Code and District Purposes.

No Substantial Impairment of Property Value.

No Undue Adverse Impact.

Compliance with Other Standards.

EXHIBIT 4

Variance Analysis

Urban Design Overlay District Permission

.

EXHIBIT 4

Mt. Lookout Neighborhood Business District Urban Design Plan

Id.

EXHIBIT 4

Hillside Overlay District Permission

EXHIBIT 4

DECISION:

DENIED

DENIED

APPROVED

EXHIBIT 4

DENIED

DENIED

APPROVED

APPROVED

APPROVED

APPEALS:

MANLEY BURKE, LPA
225 W. COURT STREET
CINCINNATI, OH 45202
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DECISION
ZONING BOARD OF APPEALS
CITY OF CINCINNATI
HEARING DATE: OCTOBER 15, 2020
In re:
Case No. Z-4053-2020
DECISION
Appellants: L&D Real Estate
Holdings, LLC; Center for Change
on Delta, LLC;

Appellee: Mt. Lookout Community
Council

_______________________________________________________
SUMMARY OF DECISION:
affirmed

reversed

remanded
THE ZBA RECORD:
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City
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Id
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Urban Design Overlay District New Construction Permission
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Urban Design Overlay District Demolition Permission

MOTION:

EXHIBIT 5

Second
VOTE:
Ayes:

/s/Emily Supinger

/s/ Kevin M. Tidd
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EXHIBIT 5

